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UNITED STATESPATENTANDTRADEMARKOFFICE

BEFORETHE TRADEMARKTRIAL AND APPEALBOARD

FARM FLEET SUPPLIES,INC.

Opposer,

OppositionNo. 91196469

Mark: BLAIN'S FARM & FLEET

App.No.: 77894710
v.

BLAIN SUPPLY,INC.,

Applicant.

APPLICANT'SANSWERAND AFFIRMATIVEDEFENSES

TO NOTICEOF OPPOSITION

Blain Supply,

Inc.

("Applicant"), for

its

AnswertotheNotice

of Opposition

filed

by

Running

Supply,

Inc.

("Opposer")states

as

follows:

1.

For

manydecades,andsinceatleastasearlyas1962,Opposerhasbeena

competitor

and

leaderinthefield

of retail

services

offeredthroughfarmandfleetstores.

ANSWER:Answering

paragraph

1,Applicantdeniesthatthereexistsadesignation

of

retail

stores

knownas"farmandfleetstores"exceptwhenusedinreferencetothestores

of

Applicant

and

itslicenseesanddeniesknowledgeandinformationsufficienttoforma

beliefas

to

the

truth

of the

remaining

allegationsand,therefore,deniesthoseallegations.

2.

Since

1962,

Opposer has

operated

retailstoreservicesthatfeatureanimal

supplies,

farm

supplies,

agriculturalproducts,automotiveparts

and

supplies,hardwarerelated

goods,

home

improvementrelated

goods,

appliances,electronics,

hand

tools,powertools,

housewares,lawn

and

gardensupplies,outdoorpowerequipment,sportinggoods,hunting

equipment,campingequipment,toys, clothing, commercialcleaning supplies,food, furniture,
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andholiday-relatedgoods. Opposerhas

offered

theseretailstore

servicesunder

the

designations

FARM FLEET andNORBY'SFARM FLEET since1962.

ANSWER: Answering paragraph2, Applicant denies knowledge and information

sufficient

to

forma

beliefas

to

thetruth

of the

allegations

and,therefore,deniesthoseallegations

andaffirmatively alleges

that

if Opposer

used

theFARMFLEETand

NORBY'S FARM

FLEET

designations

since

1962theyhavedonesowithfullknowledge

of the

use

of FARM

&

FLEET

by

Applicant

and/or its

licensees

since

1958 when

Applicant

usedtheFARM&FLEETmarkin

Opposer'stradearea.

3.

Opposer

hasareal

commercialinterest

in

fullyandfairlyutilizingtheterm"farm

fleet",

as

wellastheterm"farm&fleet"and"farmandfleet"inthatthesedescriptivewordsand

phrases

are

aptandproper

descriptorsrelevant

to

thegoodsandservicesofferedbyOpposer.

Opposer

believes

thatitwillbeharmedifthemerely

descriptiveterm

"farm

&fleet",asusedin

the

BLAIN'S

FARM & FLEET designation,is allowedto

register

onthe

PrincipalRegisterin

Applicant's

favor

withoutthewords"FARM&FLEET"beingfullydisclaimed.

ANSWER: Answering

paragraph

3,ApplicantadmitsthatFARM&FLEETis

descriptive;denieseach

and

everyother

allegationtherein;andaffirmatively allegesthatFARM

& FLEET is distinctiveand

has

acquiredsecondarymeaningas

to

Applicant; thatApplicanthas

an

incontestable

USPTOTrademarkRegistrationNo.3,009,930for

BLAIN'S FARM

&

FLEET

in classes35

and

37which

identifies FARM & FLEET asdistinctive to Applicant; and

that

registrationof ApplicationSerialNo. 77894710shouldbegrantedpursuanttoSection2(f)

of

the

LanhamAct, 15U.S.C.§1052(F).
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COUNTI

4.

The

"farm &

fleet"

portion of Applicant'sdesignationis merely descriptiveas

appliedto Applicant'sservices. The designationBLAIN'S FARM & FLEET is

not

entitledto

registrationunlessanduntil the words"farm &

fleet"

arefully

disclaimedfrom

the

mark.

ANSWER: Answering paragraph4, Applicant admits that FARM & FLEET is

descriptive;denies

each

and

everyotherallegationtherein;

and

affirmatively allegesthat FARM

&

FLEET

is

distinctiveand

has

acquiredsecondarymeaningasto

Applicant; that Applicanthas

an incontestableUS

PTO

RegistrationNo. 3,009,930for BLAIN'S FARM & FLEET in classes

35

and

37

which identifiesFARM & FLEET asdistinctiveto Applicant; and

that

registrationof

ApplicationSerial

No.

77/894,710should

be

granted

pursuantto Section2(f) of the LanhamAct,

15

U.S.C.

§

1052(f).

5.

While

Applicanthasproperlydisclaimedthe word "farm" apartfrom

the

markas

shownbecauseit merelydescribesa

feature

of Applicant'sservices,the mark has

been

allowed

to

proceed

to

publicationin

spite

of the

fact

thattheword

"fleet", like

the

word

"farm", merely

describes

a

feature

ofApplicant'sservices,

as

doestheterm

"farm &

fleet."

ANSWER:Answeringparagraph5,

admits

that

Applicantdisclaimed"farm" apart

from

the markand

that

the

markwasallowedto proceedto publicationwithout the word "fleet" being

disclaimedor "farm &

fleet"

beingdisclaimed,and affirmatively allegesthat the

PTO

examiner

was

aware

of Applicant's RegistrationNo.

3,009,930

andonly

requiredthe disclaimerof the

word "farm"; denieseachandeveryotherallegationstherein.

6.

The

FARM & FLEET portion of Applicant's designation is simply the

combinationof the

descriptive

term"farm"thatmerelydescribesafeature

of Applicant's

services,

namely

thatitoffersretailservices

featuring/arm supplies,

and

thedescriptivewording
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"fleet" that

merely

describesa

feature of Applicant's services,namely, that

it

offersretail

services

featuring

fleet supplies. Assuch,

the

subjectmark

"BLAIN'S FARM & FLEET" is

not

entitled

to

registrationwithout

the

words"farm&fleet"beingdisclaimed.

ANSWER: Answering paragraph 6, Applicant admits

that

FARM & FLEET is

descriptive;denies

each

andeveryother

allegationtherein; and

affirmatively

allegesthat

FARM

&

FLEET

is

distinctiveand

has

acquiredsecondarymeaningas

to

Applicant; that

Applicant

has

an

incontestable

USPTORegistrationNo.3,009,930for

BLAIN'SFARM & FLEET in

classes

35

and

37whichidentifiesFARM&FLEETasdistinctivetoApplicant;andthat

registrationof

Application

Serial

No.77/894,710shouldbe

grantedpursuantto

Section

2(f)

ofthe Lanham Act,

15U.S.C.§1052(f).

7.

The

terms"farm","fleet",and"farm&fleet"

immediatelydescribe

a

function,

feature, or characteristic of the servicesmarketed

by

Applicant,namelythattheseservices

involve farm and fleet relateditems.

ANSWER: Answering paragraph 7, Applicant admits

that

FARM &

FLEET

is

descriptive;denieseachand everyotherallegationtherein; and affirmativelyallegesthat

FARM

&

FLEET

isdistinctiveandhas

acquiredsecondarymeaningas

to

Applicant; that

Applicant

has

an incontestableUS

PTO

RegistrationNo. 3,009,930for BLAIN'SFARM & FLEET in

classes

35and 37

which

identifiesFARM

&

FLEET as distinctiveto Applicant; and

that

registrationof

ApplicationSerialNo.77/894,710shouldbegrantedpursuantto

Section

2(f)

oftheLanhamAct,

15U.S.C.§1052(1).

8.

Because

theterm

FARM &

FLEET

asusedin

Applicant'sBLAIN'S FARM &

FLEET designationmerelydescribesfeaturesof Applicant'sservices,Serial No. 77/894,710is
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not

entitled

toFederal

Registrationwithout

a

disclaimer

of the

descriptive

termpursuantto

Section

2(e)(1)

of the

Lanham

Act,15U.S.C.§1052(e)(l).

ANSWER: Answering paragraph

8,

Applicantadmitsthat

FARM & FLEET is

descriptive;denies

each

andeveryother

allegationtherein;

and

affirmativelyallegesthatFARM

&

FLEET

isdistinctiveandhasacquired

secondarymeaning

as

toApplicant;thatApplicanthas

an incontestableUS

PTO

RegistrationNo.

3,009,930

for

BLAIN'S FARM &

FLEET

inclasses

35

and

37whichidentifiesFARM&FLEETas

distinctiveto

Applicant;

andthatregistration

of

Application

Serial

No.

77/894,710 should

be

grantedpursuanttoSection2(f)

of the

Lanham

Act,

15

U.S.C.

§1052(f).

COUNTII

9.

The

allegationssetforthinparagraphs1-8

of this

Notice

of Opposition

are

incorporated

as

if fully

set

forthinthisCountII

of the

Notice

ofOpposition.

ANSWER: Answering

paragraph

9,Applicantreallegesitsanswerstoparagraphs1-8

asthoughfully

set

forth

herein.

10.

The

term

"FARM &

FLEET"

asusedin

Applicant'sBLAIN'S FARM

&

FLEET

designationgenericallydescribesthe

nature

ofApplicant'sservices,

and

SerialNo.

77/894,710is

not

entitled

toFederalRegistrationwithoutadisclaimer

of the

generic

termpursuanttoSection

2(e)(1)of the LanhamAct,

15

U.S.C.

§1052(e)(l).

ANSWER: Answeringparagraph10,Applicantdenies

the

allegationstherein.

AFFIRMATIVEDEFENSES

1. Opposer'soppositionis barredby laches.

2. Opposer'sopposition

is

barredbyequitabledoctrines

ofestoppel and/or waiver.
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3. Opposer'suseof the FARM FLEET componentin

its

namewas

in

badfaith

becauseOpposerbegan

using

saiddesignationwithprior

knowledgeofApplicant'suseof the

FARM & FLEET mark.

4. Applicant is

the

senioruserof the BLAIN'S FARM & FLEETand

the

FARM &

FLEET marksin its tradeareas.

5. If Opposeracquiredany

rights

inFARM&

FLEET becauseof its

use

ofFARM

FLEET,

those

rightsarelimitedtowhateverrightsOpposerhadacquiredas

ofJanuary

28,

2003,

the

date

Applicantoriginally applied

with

UnitedStatesPatentand

TrademarkOffice

for

the

registrationof the BLAIN'S FARM &

FLEET

mark

which is

now

an

incontestableTrademark

RegistrationNo. 3,009,930.

WHEREFORE,

Applicant

respectfullyrequeststhattheBoarddismisstheOpposition,

thatApplicant'sregistration

continue,

andthattheBoardgrantsuchotherandfurther

reliefthat

theBoarddeemsjustand

proper.

Datedthis 26thday ofMay, 2011.

Brennanh STEILs*.

MAILING ADDRESS:

OneEastMilwaukeeStreet

P.O.Box1148

Janesville,WI 53547-1148
Tel: (608) 756-4141
Fax: (608) 756-9000
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By: /NancyB. Johnson/

NancyB. Johnson
GeorgeK. Steil, Jr.
Attorneysfor Blain Supply,Inc.



CERTIFICATEOF FILING AND SERVICE

I herebycertify that

a

copyofthe

foregoing

AnswerandAffirmativeDefenseswere

filed

via ESTTAand

served

uponOpposer

bymailing

said

copiesonMay26,

2011 via

first

class

mail,

postage

prepaid,inan

envelopaddressed

as

follows:

Eric O. Haugen
HAUGENLAWFIRM PLLP

121SouthEighthStreet
1130TCF Tower

Minneapolis,MN 55402

This 26thday ofMay, 2011

/NancyB. Johnson/

NancyB. Johnson
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UNITED STATESPATENTANDTRADEMARKOFFICE

BEFORETHE TRADEMARKTRIALAND APPEALBOARD

FARM FLEET SUPPLIES,INC.

Opposer,

v.

BLAIN SUPPLY,INC.

Applicant.

OppositionNo. 91196469

Mark: FARM & FLEET

App.No.: 77894766

APPLICANT'SANSWERAND AFFIRMATIVEDEFENSES

TO NOTICEOF OPPOSITION

Blain Supply, Inc. ("Applicant"), for

its

Answer to

the

Noticeof

Oppositionfiled

by

Running

Supply,

Inc.

("Opposer")states

as

follows:

1.

For

manydecades,andsinceatleastasearlyas1962,Opposerhasbeena

competitor

and

leaderinthefield

of retail

services

offeredthroughfarmandfleetstores.

ANSWER:Answeringparagraph1,Applicant deniesthat

there

existsa

designationof

retail

stores

knownas"farmandfleetstores"exceptwhenusedinreferencetothestores

of

Applicant

and

itslicenseesanddenies

knowledgeand

information

sufficienttoformabeliefas

to

the

truth

of the

remaining

allegationsand,therefore,denies

those

allegations.

2.

Since

1962,Opposerhasoperatedretailstoreservicesthatfeatureanimal

supplies,farm supplies,agriculturalproducts,automotiveparts

and

supplies,hardwarerelated

goods, homeimprovementrelated goods, appliances,electronics,hand

tools,

power

tools,

housewares,lawn

and

garden

supplies,outdoor

power

equipment,sporting

goods,

hunting

equipment,campingequipment,toys,clothing, commercialcleaningsupplies,food, furniture,
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and

holiday-related

goods.Opposerhasofferedtheseretailstoreservicesunderthedesignations

FARM FLEET andNORBY'SFARMFLEET since1962.

ANSWER: Answering paragraph 2, Applicant denies knowledgeand information

sufficient

to

form abeliefas

to

thetruth

oftheallegationsand,therefore,denies

those

allegations

andaffirmativelyalleges

that

if Opposer

used

the

FARM FLEETandNORBY'SFARM FLEET

designations

since

1962theyhavedonesowithfullknowledge

of the

use

ofFARM &

FLEET

by

Applicant

and/or its

licensees

since

1958 when

Applicant

usedthe

FARM &

FLEET

markin

Opposer'strade

area.

3.

Opposer

hasarealcommercialinterestinfullyandfairly

utilizing the

term

"farm

fleet", as

well

astheterm"farm&

fleet" and"farmand fleet" in

that

these

descriptivewords

and

phrasesare apt

and

proper descriptorsrelevantto

the

goodsandservicesofferedby

Opposer.

Opposerbelieves

that

itwillbe

harmedif the

merely

descriptiveterm

"farm

&fleet"isallowed

to

register

onthe

Principal Register

in

Applicant'sfavor.

ANSWER: Answering paragraph 3, Applicant admits

that

FARM & FLEET is

descriptive;denies

each

andeveryother

allegationtherein; and

affirmatively

allegesthat

FARM

& FLEET is distinctiveand

has

acquiredsecondarymeaningas

to

Applicant; thatApplicanthas

an

incontestable

USPTOTrademarkRegistrationNo.3,009,930for

BLAIN'SFARM &

FLEET

in classes35

and

37whichidentifiesFARM&FLEETasdistinctivetoApplicant;andthat

registrationofApplicationSerialNo.77894766shouldbegrantedpursuantto

Section

2(f)

ofthe

LanhamAct, 15U.S.C.§

1052(F).
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COUNTI

4. Applicant'sdesignation

is

merelydescriptiveasappliedto

Applicant'sservices

and

is

notentitledto

registration

ANSWER: Answering paragraph

4,

Applicantadmitsthat

FARM &

FLEET

is

descriptive;

denies

eachandeveryotherallegationtherein;andaffirmativelyallegesthatFARM

&

FLEET

isdistinctiveandhasacquiredsecondarymeaningastoApplicant;thatApplicanthas

an incontestableUS

PTO

RegistrationNo. 3,009,930for BLAIN'S FARM & FLEET in classes

35

and

37

which identifiesFARM & FLEET asdistinctiveto Applicant; and

that

registrationof

Application

Serial

No.77/894,766shouldbegrantedpursuanttoSection2(f)

of the

Lanham

Act,

15

U.S.C.

§1052(f).

5.

While

Applicant has properly disclaimed the word "farm" apart from

the

designationas shown because

it

merelydescribesafeature

of Applicant's services,

the

designationhas

been

allowedtoproceedtopublicationinspite

of the

fact

thattheword

"fleet",

like

the

word

"farm", merely

describes

afeature

of Applicant'sservices,

as

doestheterm

"farm

& fleet."

ANSWER: Answeringparagraph5,

admits

that

Applicantdisclaimed"farm" apartfrom

the

mark

andthatthemarkwasallowedtoproceedto

publicationwithout the

word

"fleet" being

disclaimedor "farm &

fleet"

being

disclaimed,and affirmatively allegesthat

the

PTO examiner

was awareof Applicant'sRegistrationNo. 3,009,930and

only

required the disclaimerof the

word "farm"; denieseachandeveryotherallegationstherein.

6. Applicant's alleged mark FARM & FLEET is simply the combinationof the

descriptive

term

"farm" that

merely

describesafeature

of Applicant'sservices,

namely

thatit

offers

retail

servicesfeaturing

farm supplies,

and

thedescriptivewording

"fleet" that

merely
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describesa feature of Applicant'sservices,namely

that

itoffers

retail servicesfeaturingfleet

supplies. As

such,

thesubjectmark"farm&

fleet" is

not

entitledto

registration pursuantto

2(e)(1)ofthe

Lanham

Act, 15

U.S.C.

§1052(e)(l).

ANSWER: Answering paragraph 6,

Applicant

admitsthat

FARM &

FLEET

is

descriptive;

denies

eachandeveryother

allegationtherein; andaffirmativelyalleges

that

FARM

&

FLEET

isdistinctiveandhas

acquiredsecondarymeaning

as

toApplicant;thatApplicanthas

an

incontestable

USPTORegistrationNo.3,009,930for

BLAIN'SFARM & FLEET in

classes

35

and

37whichidentifies

FARM &

FLEET

asdistinctivetoApplicant;andthatregistration

of

Application

Serial

No.77/894,766shouldbe

grantedpursuant

to

Section2(f)

ofthe

Lanham

Act,

15U.S.C.§

1052(f).

7.

The

terms"farm",

"fleet", and

"farm

&fleet"

immediatelydescribe

a

function,

feature, or

characteristic

of the

services

marketed

by Applicant, namely that

these

services

involve farm and fleet relateditems.

ANSWER: Answering paragraph 7,

Applicant

admitsthat

FARM &

FLEET

is

descriptive;

denies

eachandeveryotherallegationtherein;and

affirmativelyalleges

that

FARM

&

FLEET

isdistinctiveandhasacquiredsecondarymeaningastoApplicant;that

Applicanthas

an incontestableUS

PTO

RegistrationNo. 3,009,930for BLAIN'SFARM & FLEET in

classes

35

and

37whichidentifies

FARM &

FLEET

asdistinctivetoApplicant;andthatregistration

of

ApplicationSerial

No.

77/894,766shouldbe

grantedpursuant

to

Section2(f)

ofthe

Lanham

Act,

15U.S.C.§1052(f).

8. Becausethe

term

FARM & FLEET merely describesfeatures of Applicant's

services,SerialNo.

77/894,766

coveringFARM&FLEETisnotentitledto

FederalRegistration

pursuant

to

Section2(e)

ofthe

Lanham

Act,15U.S.C.§1052(e)(l).
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ANSWER: Answering paragraph

8,

ApplicantadmitsthatFARM&

FLEET is

descriptive;

denies

eachandeveryotherallegationtherein;andaffirmativelyallegesthatFARM

&

FLEET

isdistinctiveandhasacquiredsecondarymeaningastoApplicant;thatApplicanthas

an incontestableUS

PTO

RegistrationNo.

3,009,930

for

BLAIN'S FARM &

FLEET

inclasses

35

and

37whichidentifiesFARM&FLEETas

distinctiveto

Applicant;

andthatregistration

of

Application

Serial

No.77/894,766shouldbegrantedpursuanttoSection2(f)

of the

Lanham

Act,

15U.S.C.§1052(f).

COUNTII

9.

The

allegationssetforthinparagraphs1-8

of this

Notice

of Opposition

are

incorporated

as

if fully

set

forthinthisCountII

of the

Notice

ofOpposition.

ANSWER: Answering

paragraph

9,Applicantreallegesitsanswerstoparagraphs1-8

asthoughfully

set

forth

herein.

10.

The

term"FARM&FLEET"asusedin

Applicant's FARM

&

FLEET

designation

generically

describesthenature

ofApplicant'sservices,

and

SerialNo.77/894,766is

not

entitled

toFederalRegistrationpursuanttoSection2(e)(1)

of the

Lanham

Act,15U.S.C.

§1052(e)(l).

ANSWER: Answering

paragraph

10, Applicant

denies

theallegationstherein.

AFFIRMATIVEDEFENSES

1. Opposer'soppositionis

barred

bylaches.

2. Opposer'sopposition

is

barredbyequitabledoctrines

ofestoppel

and/or

waiver.

3. Opposer'suse of the FARM FLEETcomponentin

its

namewas

in

bad

faith

becauseOpposer

began

usingsaid

designationwith

prior

knowledgeofApplicant's

use

ofthe

FARM & FLEET mark.
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4. Applicant is

the

senioruser

of theBLAIN'S FARM

&

FLEET and

the

FARM &

FLEET marksin its tradeareas.

5. If Opposeracquiredany

rights

in

FARM & FLEETbecauseof its

use

ofFARM

FLEET, thoserightsarelimited to whateverrights OpposerhadacquiredasofJanuary28,2003,

the

date

Applicantoriginally appliedwith UnitedStatesPatentandTrademarkOffice for

the

registrationof the BLAIN'S FARM & FLEETmarkwhich is now an incontestableTrademark

RegistrationNo. 3,009,930.

WHEREFORE,

Applicant

respectfullyrequeststhattheBoarddismisstheOpposition,

thatApplicant'sregistration

continue,

andthattheBoardgrantsuchotherandfurther

reliefthat

the

Board

deems

just and

proper.

Datedthis

26th

day

ofMay, 2011.

BRENNANh STEILsxx

MAILING ADDRESS:

OneEastMilwaukeeStreet

P.O.Box 1148

Janesville,WI 53547-1148
Tel: (608) 756-4141
Fax: (608) 756-9000

00412281.DOC

By: /NancyB. Johnson/

NancyB. Johnson
GeorgeK. Steil, Jr.

Attorneysfor Blain Supply,Inc.



CERTIFICATEOF FILING AND SERVICE

I herebycertify that

a

copyofthe

foregoing

AnswerandAffirmativeDefenseswere

filed

via ESTTAand

served

uponOpposer

bymailing

said

copiesonMay

26,2011via

first

class

mail,

postage

prepaid,inan

envelopaddressed

as

follows:

Eric O. Haugen
HAUGENLAWFIRM PLLP

121SouthEighth Street
1130TCF Tower

Minneapolis,MN 55402

This 26th

day

ofMay, 2011

/NancyB. Johnson/

NancyB. Johnson
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UNITED STATESPATENTANDTRADEMARKOFFICE

BEFORETHE TRADEMARKTRIAL AND APPEALBOARD

FARM FLEET SUPPLIES,INC.,

Opposer,

v.

BLAIN SUPPLY,INC.,

Applicant.

OppositionNo. 91196469

Mark: FARM & FLEET

App.No.: 77894812

APPLICANT'SANSWERAND AFFIRMATIVEDEFENSES

TO NOTICEOF OPPOSITION

Blain Supply,

Inc.

("Applicant"),foritsAnswertotheNotice

of Opposition

filed

by

Running

Supply,

Inc.

("Opposer")states

as

follows:

1.

For

manydecades,andsinceatleastasearlyas1962,

Opposerhas

been

a

competitorandleaderin

the

field

ofretail

services

offeredthroughfarm

and

fleetstores.

ANSWER:Answeringparagraph1,

Applicant

deniesthatthereexistsa

designationof

retail

stores

knownas"farmandfleetstores"exceptwhenusedinreferencetothestores

of

Applicant

and

itslicenseesanddeniesknowledgeandinformationsufficienttoforma

beliefas

to

the

truth

of the remainingallegationsand,

therefore,

deniesthose

allegations.

2.

Since

1962,

Opposerhas

operated

retailstoreservicesthatfeatureanimal

supplies,

farm

supplies,agriculturalproducts,automotivepartsand

supplies,hardwarerelated

goods,

home

improvementrelatedgoods,appliances,electronics,handtools,powertools,

housewares,lawn

and

garden supplies, outdoor power equipment, sporting goods, hunting

equipment,

camping

equipment,toys,clothing,commercial

cleaningsupplies,

food,

furniture,
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and

holiday-related

goods.Opposerhasofferedtheseretailstoreservicesunderthedesignations

FARM FLEET andNORBY'SFARM FLEET since1962.

ANSWER: Answering

paragraph

2,Applicantdeniesknowledgeandinformation

sufficient

to

formabeliefastothetruthofthe

allegationsand,

therefore,

deniesthose

allegations

andaffirmatively alleges

that

if Opposer

used

theFARM

FLEET andNORBY'S FARM

FLEET

designations

since

1962theyhavedonesowithfullknowledge

of the

use

of FARM

&

FLEET

by

Applicant

and/or its

licensees

since

1958 when

Applicant

usedtheFARM&FLEETmarkin

Opposer'stradearea.

3.

Opposer

hasarealcommercialinterestinfullyandfairlyutilizingtheterm"farm

fleet",

as

wellastheterm"farm&fleet"and"farmandfleet"inthatthesedescriptivewordsand

phrases

are

aptandproperdescriptorsrelevanttothegoodsandservicesofferedbyOpposer.

Opposer

believes

thatitwillbeharmed

if the

merely

descriptiveterm

"farm &

fleet"

isallowed

to

register

onthe

PrincipalRegisterin Applicant'sfavor.

ANSWER: Answering paragraph3,

Applicant

admitsthat

FARM & FLEET is

descriptive;

denies

eachandeveryotherallegationtherein;andaffirmativelyallegesthatFARM

&

FLEET

isdistinctiveandhas

acquiredsecondarymeaning

as

toApplicant;thatApplicanthas

an incontestableUS

PTO

TrademarkRegistration

No.

3,009,930for

BLAIN'S FARM &

FLEET

in

classes

35and37whichidentifiesFARM&FLEETasdistinctivetoApplicant;andthat

registrationofApplication

Serial

No.

77894812should

be

grantedpursuanttoSection2(f)

of the

LanhamAct, 15U.S.C.§1052(F).
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COUNTI

4. Applicant'sdesignationis

merely

descriptiveas applied to Applicant's services

and

is

not

entitledto registration

ANSWER: Answering paragraph4, Applicant admits that FARM & FLEET is

descriptive;

denies

eachandeveryotherallegationtherein;and

affirmatively alleges

that

FARM

&

FLEET

isdistinctiveandhasacquiredsecondarymeaningastoApplicant;thatApplicanthas

an incontestableUS

PTO

RegistrationNo. 3,009,930for BLAIN'S FARM & FLEET in classes

35

and

37which

identifiesFARM

&

FLEETasdistinctiveto

Applicant; and

that

registrationof

ApplicationSerial

No.

77/894,812should

be

granted

pursuantto Section2(f) of the

Lanham

Act,

15

U.S.C.

§1052(f).

5.

While

Applicanthasproperlydisclaimedtheword

"farm" apart

from

the

designation

as

shownbecauseitmerelydescribesafeature

of Applicant's services,

the

designation

has

beenallowedtoproceedtopublicationinspite

of the

fact

thattheword

"fleet",

like

the

word"farm",merelydescribesafeature

of Applicant'sservices,

as

doestheterm"farm

& fleet."

ANSWER:Answering

paragraph

5,admitsthatApplicantdisclaimed

"farm" apart

from

the

mark

andthatthemarkwasallowedtoproceedtopublicationwithouttheword"fleet"being

disclaimed

or

"farm&fleet"being

disclaimed,and

affirmatively

allegesthatthePTOexaminer

was

aware

of Applicant's

Registration

No.3,009,930andonlyrequiredthedisclaimer

of the

word"farm"; denies

each

andeveryotherallegationstherein.

6. Applicant's alleged

mark

FARM&FLEETis

simply the combinationof the

descriptiveterm

"farm"

that

merelydescribesa featureof

Applicant's

services,namelythat

it

offers retail servicesfeaturingfarm supplies,and

the

descriptivewording "fleet"

that

merely
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describesa feature of Applicant'sservices,namely,

that

itoffersretailservices

featuringfleet

supplies.

As

such,thesubjectterm"farm&fleet"isnotentitledto

registration pursuantto

2(e)(1)ofthe

Lanham

Act, 15

U.S.C.

§1052(e)(l).

ANSWER: Answering paragraph 6,

Applicant

admitsthat

FARM &

FLEET

is

descriptive;denies

each

andeveryother

allegationtherein; and

affirmatively

allegesthat

FARM

&

FLEET

isdistinctiveandhas

acquiredsecondarymeaning

as

toApplicant;thatApplicanthas

an

incontestable

USPTORegistrationNo.3,009,930for

BLAIN'SFARM &

FLEET

inclasses

35

and

37whichidentifiesFARM&FLEETasdistinctivetoApplicant;andthat

registrationof

Application

Serial

No.

77/894,812 should

be

grantedpursuant

to

Section2(f)

ofthe

Lanham

Act,

15U.S.C.§1052(f).

7.

The

terms"farm",

"fleet", and

"farm

&fleet"

immediatelydescribe

a

function,

feature, or

characteristic

of the

services

marketed

by Applicant, namely that

these

services

involve farm and fleet relateditems.

ANSWER: Answering paragraph 7, Applicant admits

that

FARM & FLEET is

descriptive;

denies

eachandeveryotherallegationtherein;and

affirmativelyalleges

that

FARM

&

FLEET

isdistinctiveandhas

acquiredsecondary

meaning

astoApplicant;thatApplicanthas

an

incontestable

USPTORegistrationNo.3,009,930for

BLAIN'SFARM & FLEET in

classes

35

and

37whichidentifies

FARM &

FLEET

asdistinctivetoApplicant;andthatregistration

of

Application

Serial

No.77/894,812shouldbe

grantedpursuant

to

Section2(f)

ofthe

Lanham

Act,

15U.S.C.§1052(f).
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8.

Because

thetermFARM&FLEETmerelydescribesfeatures

of Applicant's

services,SerialNo.77/894,812coveringFARM & FLEET is

not

entitledto FederalRegistration

pursuant

to

Section2(e)

of the

Lanham

Act,15U.S.C.

§1052(e)(l).

ANSWER: Answering

paragraph

8,ApplicantadmitsthatFARM&FLEETis

descriptive;denies

each

andeveryother

allegationtherein;

and

affirmativelyallegesthatFARM

&

FLEET

isdistinctiveandhasacquired

secondarymeaning

as

toApplicant;thatApplicanthas

an incontestableUS

PTO

RegistrationNo.

3,009,930

for

BLAIN'S FARM &

FLEET

inclasses

35

and

37whichidentifiesFARM&FLEETasdistinctivetoApplicant;andthatregistration

of

Application

Serial

No.

77/894,812 should

be

grantedpursuanttoSection2(f)

of the

Lanham

Act,

15U.S.C.§1052(f).

COUNTII

9.

The

allegationssetforthinparagraphs1-8

of this

Notice

of Opposition

are

incorporatedasif fully

set

forthinthisCountII

of theNoticeofOpposition.

ANSWER: Answeringparagraph9, Applicant reallegesits answersto paragraphs1-8

asthoughfully

set

forth

herein.

10.

The

term

"FARM & FLEET" as

used

in

Applicant's FARM & FLEET

designationgenericallydescribesthe

nature

ofApplicant'sservices,

and

SerialNo.

77/894,812is

not entitled to FederalRegistrationpursuantto Section2(e)(1) of the LanhamAct,

15

U.S.C.

§1052(e)(l).

ANSWER: Answeringparagraph 10, Applicant

denies

the

allegationstherein.

AFFIRMATIVEDEFENSES

1. Opposer'soppositionis

barred

bylaches.

2. Opposer'sopposition

is

barredbyequitabledoctrines

ofestoppel and/or waiver.
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3. Opposer'suseof the

FARM

FLEET

componentin

its

namewasinbadfaith

because

Opposer

beganusingsaiddesignationwithpriorknowledge

ofApplicant'suseof the

FARM & FLEET mark.

4. Applicant is

the

senioruserof the BLAIN'S FARM & FLEET and

the

FARM &

FLEET marksin its tradeareas.

5. If Opposeracquired

any

rightsinFARM&

FLEETbecauseof its

use

ofFARM

FLEET,

those

rightsarelimitedtowhateverrightsOpposerhadacquiredas

ofJanuary 28,2003,

the

date

Applicantoriginally applied

with

UnitedStatesPatentand

TrademarkOffice

for

the

registrationof the BLAIN'S FARM & FLEETmark

which

isnowan

incontestableTrademark

RegistrationNo. 3,009,930.

WHEREFORE,

Applicant

respectfullyrequeststhattheBoarddismisstheOpposition,

thatApplicant'sregistration

continue,

andthattheBoardgrantsuchotherandfurther

reliefthat

the

Board

deems

just and

proper.

Dated

this

26thday

ofMay, 2011.

Brennan• Steil*g

MAILING ADDRESS:

OneEastMilwaukeeStreet

P.O.Box 1148

Janesville,WI 53547-1148
Tel: (608) 756-4141
Fax: (608) 756-9000
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By: /NancyB. Johnson/

NancyB. Johnson
GeorgeK. Steil, Jr.
Attorneysfor Blain Supply,Inc.



CERTIFICATEOF FILING AND SERVICE

I herebycertify that

a

copyofthe

foregoing

AnswerandAffirmativeDefenseswere filed

via ESTTAandserveduponOpposerbymailing said

copies

on

May 26, 2011via first

class

mail,

postage

prepaid,inan

envelopaddressed

as

follows:

Eric 0. Haugen
HAUGENLAWFIRM PLLP

121SouthEighthStreet
1130TCF Tower

Minneapolis,MN 55402

This 26thday ofMay, 2011

/NancyB. Johnson/

NancyB. Johnson
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